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Defense attorneys often reserve their opening statements until after presenta- 
tion of evidence by the prosecution, a practice advocated by some experts, The 
current study, involving 291 subjects, varied the timing of the defense attorney’s 
opening statement so that it preceded the prosecutor’s opening statement, im- 
mediately followed the prosecutor’s opening statement, or was reserved until 
after the prosecutor’s case presentation. The type of opening statement (content 
vs. noncontent) and the testimony (altered vs. unaltered) were varied for purposes 
of increasing generalization. Materials were based on an actual case of auto theft 
and were presented in written form complete with judge’s instructions. The re- 
sults showed that subjects perceived eyewitness testimony, the prosecutor’s open- 
ing statement, the prosecutor's closing statement, the defense attorney’s closing 
statement, and the effectiveness of the attorneys differently depending on the 
timing of the opening statement. Each of these items favored the defense more 
than the prosecution if the defense opening statement was earlier rather than 
later. These effects did not interact with type of opening statement or the testi- 
mony alteration variable. Individual verdicts, when weighted by the subjects’ 
confidence in their verdicts, were also affected by the timing variable with ver- 
dicts more favorable to the defense when the defense opening statement was 
given earlier rather than later. The consistency with which the timing variable 
affected subjects’ impressions suggests that defense attorneys who take their first 
opportunity to make an opening statement, rather than delay, end up with a 
stronger case for their client. Possible exceptions to this conclusion are discussed. 


Opening statements by the prosecution and the defense in a criminal trial are 
opportunities for each side to teil what they think the evidence will show. Open- 
ing statements are not presentations of evidence and the jurors are instructed 
specifically not to treat them as evidence. Nevertheless, legal scholars agree that 
opening statements are important to the way in which jurors will react to the 
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evidence subsequently presented (e.g., Cohen, 1970; Marshall, 1973; Nizer, 
1961). Recent experimental evidence supports the idea that an extensive open- 
ing statement favors the side that presented it (Pyszczynski & Wrightsman, 
1981). Pyszczynski and Wrightsman theorized that an opening statement sets up 
a schema or thematic framework that guides jurors in their processing and inter- 
pretation of subsequent testimony and evidence. Thus, if one side offers an 
Opening statement that is comparatively stronger than the other side’s opening 
statement, jurors may be biased toward that side even though the actual evi- 
dence is balanced. 

Some attorneys have argued that a “strong”? opening statement by the de- 
fense may be harmful to the defense if it promises more than the evidence subse- 
quently shows (Crittenden, 1961). Recent research, however, shows that a de- 
fense opening statement that promises more than the evidence can show is in 
fact beneficial to the defense (Pyzczynski, Greenberg, Mack, & Wrightsman, 
1981), apparently because people misremembered the evidence as having been 
presented. This is further support for the idea that an opening statement can be 
construed as a technique of schema instantiation in that it appears to guide 
memory. 

The concern of the current study is with the timing of the opening statement. 
Legally, a defense attorney can present an opening statement immediately after 
the prosecutor’s opening statement or the defense can delay the opening state- 
ment and present it after the prosecution has presented all its evidence. Thus, if 
the defense takes its first opportunity, the order of events is: prosecution open- 
ing statement, defense opening statement, prosecution evidence, defense evi- 
dence, prosecution closing statement, defense closing statement, prosecution 
closing rebuttal statement. If the defense delays, the order of events is: prosecu- 
tion opening statement, prosecution evidence, defense opening statement, de- 
fense evidence, prosecution closing statement, defense closing statement, prose- 
cution closing rebuttal statement. Does it make a difference whether the defense 
delays its opening statement rather than delivering the opening statement at its 
first opportunity? 

Research on primacy and recency effects in persuasion and memory may 
offer some clues about the timing variable. In general, the research shows pri- 
macy effects when there is no delay between the first and second communica- 
tions and a delay prior to the audience making its judgment; recency effects 
occur when there is a delay between the two communications and no delay be- 
tween the second communication and the audience’s judgment (Miller & Camp- 
bell, 1959). Thibaut and Walker (1975) have argued that the prosecution’s 
initial presentation of evidence creates a primacy effect but there is a recency 
effect for the defense counsel’s subsequent presentation which creates a “nearly 
perfect counterbalance” (p. 66). Although Thibaut and Walker’s data accord 
with their conclusion, they did not include closing arguments in their study, 
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thereby failing to represent the fact that the prosecution has both the first and 
last word in trials (see Lana, 1972). Therefore, the timing of opening statements 
is not a primacy versus recency issue in its usual sense because the prosecution 
presents both first and last prior to the jury deliberation regardless of the timing 
of the defense opening statement. Although the primacy-recency literature is 
relevant to the opening statements hypothesis, it provides no clear prediction in 
this case. 

The timing of the defense opening statement involves not only primacy- 
recency concerns but also concerns about continuity. Jeans (1975), a legal 
scholar, cites a reason for the defense to delay its opening statement: ‘The 
thrust and force of your own case will be enhanced if it is preceded by a forceful 
opening statement immediately before the adduction of your evidence” (p. 
210). Jeans’ hypothesis, therefore, is one of continuity. In effect, Jeans advises 
the defense attorney to not allow the prosecutor’s evidence to intervene be- 
tween the defense opening statement and the defense evidence. Continuity 
would seem to be an important element governing the impact of an opening 
statement, especially if the opening statement is construed as a premise for in- 
terpreting subsequent evidence and thus contributing to comprehension (Bower, 
1976; Kintsch, Mandel, & Kozminsky, 1977). 

There are several reasons why we hypothesized that delay would be detri- 
mental to the defense. First, the continuity hypothesis as stated by Jeans (1975) 
fails to acknowledge the fact that by taking first opportunity the defense breaks 
up the prosecutor’s continuity. In addition, delaying the defense opening state- 
ment allows the prosecutor carte blanche to instantiate a monolithic schema 
(e.g., Cantor & Mischel, 1977). Thus, the defense should want its own schema 
(innocence) to have some weight prior to jurors encountering the prosecution 
evidence. Research also shows that providing a schematic structure beforehand 
has stronger effects than does providing a schematic structure after the informa- 
tion is presented (e.g., Howard & Rothbart, 1980; Wyer, Srull, Gordon, & Hart- 
wick, 1982). This before/after difference is probably due to the fact that an a 
priori schema can affect both encoding and retrieval whereas an a posteriori 
schema can affect only retrieval. Furthermore, impressions based on a priori 
schema tend to perservere even when the schema is discredited subsequently 
(Ross, Lepper, & Hubbard, 1975). 

Thus, we predicted that delay of the defense opening statement would be 
detrimental to the defense. Unlike what Jeans (1975) apparently believes, we 
feel that the main purpose of the defense opening statement is to prevent jurors 
from processing the prosecutor’s evidence with a monolithic schema (of guilt). 
In addition to the two legal variations in the timing of the defense opening 
statement, a third was added in which the defense opening statement preceded 
the prosecution opening statement. Although this variation is not allowed in 
actual trials, it was included to see if there was any further advantage to the 
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defense for instantiating the defense schema prior to the prosecution schema. 
Note as well that this variation does not break up the prosecutor’s presentation 
(i.e., the prosecutor’s opening statement is followed directly by the prosecutor’s 
evidence presentation). This allows some separation of the two hypotheses as 
to why the defense should take its first legal opportunity (i.e., because it breaks 
up the prosecutor’s presentations or because it instantiates a competing schema). 

The current study varied the nature of the defense opening statement in 
addition to the timing of the statement. Although the opening statement was 
always of the same length, its nature was either content or noncontent in the 
sense that it either spoke to specific matters of the case and presented a 
“theory” or it was a somewhat vacuous general statement of the defendant’s 
innocence. There was two reasons for the content/noncontent variation. First, 
the content/noncontent variation captures the two main styles of opening state- 
ments used by defense attorneys and, thus, some generality is achieved with 
regard to the variable of opening statements. Especially when a defense attorney 
has not developed a ‘“‘theory of the case,” he or she may use the opportunity for 
an opening statement merely to decry the defendant’s innocence or make vague 
promises. In addition, the content/noncontent variable speaks directly to Jeans’ 
(1975) other arguments for delay. Specifically, Jeans argued that giving a de- 
fense opening statement prior to the prosecutor’s presentation of evidence 
allows the prosecution to take advantage of the defense attorney’s revelation of 
the defense attorney’s theory. As well, Jeans notes that a defense opening state- 
ment may make concessions that will relieve the prosecution of certain technical 
elements of proof that might have been neglected by the prosecutor. We felt, 
however, that a noncontent opening statement, which reveals no theory (other 
than innocence of the defendant) and makes no concessions would still prove 
more effective if it was not delayed than if it was delayed. In fact, the timing 
variable may be much more robust than the content/noncontent variable, 
thereby making the noncontent statement more effective than the content state- 
ment if the former was given at first opportunity while the latter is delayed. 

The case used in the current study was based on an actual trial in which the 
defendant was charged with violation of the Dire Act, that is, transporting a 
stolen vehicle across state lines. The prosecution case rested on two main points 
of evidence: The car salesman, who loaned the car for a test drive in Kentucky, 
identified the defendant as the one who took the car; the defendant was found 
driving the car in Kansas when he was stopped for speeding. The defense case 
rests on the defendant’s claim that another person loaned him the car and that 
the defendant did not know the car had been stolen. Consistent with the de- 
fendant’s claim is the fact that the salesman’s initial description to police poorly 
matched the defendant but did match a description of the “‘other person.” The 
defense also argued issues of eyewitness unreliability and the fact that 5 months 
elasped between the time of the theft and the time the salesman identified the 
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defendant. Various other bits of circumstantial evidence favored perceptions of 
guilt. 

We felt that the trial transcript was somewhat one-sided and for purposes of 
generalization we created an alternative version of the trial testimony. This 
constituted the third variable in our design. The alternative version was intended 
to create some additional doubt about the defendant’s guilt and it involved three 
changes from the original: Reference to the defendant’s status as a parole viola- 
tor, which was in the original version, was deleted; the eyewitness’ (salesman’s) 
testimony was altered so as to increase the perceived likelihood that the defen- 
dant was not the person with whom the eyewitness interacted; and an object 
apparently belonging to the missing ‘‘other person” was reported found in the 
stolen car. We introduced the trial testimony-aiteration variable on the assump- 
tion that the main variable of concern (i.e., timing of opening statement) might 
have greater impact when the evidence in the case is more ambiguous. 

In summary, we predicted that delay of opening statement by the defense 
would result in perceptions of the defense as less effective, the prosecution evi- 
dence as more incriminating, and guilty verdicts more likely than when the 
defense takes its first opportunity to make an opening statement. This should be 
true regardless of whether the opening statement is content or noncontent in its 
form, but the timing variable might be more impactful when the evidence is 
ambiguous (altered form) than when it more consistently favors guilt (original 
form). 


Method 
Subjects and Design 


One hundred and eighty-three male and 108 female undergraduates who were 
enrolled in an introductory psychology course participated in return for course 
credit. The study was conducted in groups ranging in size from 3 to 17. Within 
each group session, participants were assigned randomly to one of the 12 condi- 
tions, thereby avoiding any nesting of groups within conditions. The design was 
a 3 (timing of opening statement) X 2 (content vs. noncontent opening state- 
ment) X 2 (original vs. altered version of testimony) between-subjects factorial. 


Materials 


The trial presentation consisted of a transcript adopted from an actual case 
in which the defendant was charged with transporting a stolen vehicle across 
state lines. The transcript began with an introductory statement by the judge 
followed by: an opening statement(s); direct and cross examination of govern- 
ment witnesses (the car salesman who loaned the car and a highway patrolman 
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who stopped the defendant for speeding); an opening statement by the defense 
(in the delay condition); direct and cross examination of defense witnesses (the 
defendant and a detective who was hired to find the person who the defendant 
claimed actually stole the car); closing statement by the prosecutor; closing 
statement by the defense; final rebuttal by the prosecutor; and judge’s instruc- 
tions. The total transcript was 31 pages long. 


Experimental Manipulations 


Timing of opening statement. The defense opening statement was introduced 
at one of three locations in the transcript. In the initial condition, the defense 
opening statement followed the judge’s introductory remarks and preceded the 
prosecutor’s opening statement. The initial condition is not allowed by law and 
was included for reasons mentioned earlier. In the first-opportunity condition, 
the defense opening statement followed the prosecutor’s opening statement and 
preceded testimony by government (prosecution) witnesses. In the delay condi- 
tion, the defense opening statement appeared after the government witnesses 
and preceded the defense witnesses’ testimony. Defense attorneys have discre- 
tion as to whether to take the first opportunity or delay their opening state- 
ment, but cannot make opening statements at both points. 

Content vs. noncontent opening statement. In the noncontent condition, the 
defense counsel made an opening statement that presented no theory of the 
case (other than the defendant was innocent) and, in general, was a somewhat 
vacuous reminder that there will be two sides presented. It reads as follows: 


“Your Honor.” PAUSE. “May it please the Court, Counsel, Ladies 
and Gentlemen of the jury. I want to remind you that what oppos- 
ing Counsel or myself may say in our opening statements is not evi- 
dence. It is only what we feel the evidence will prove. I want to 
caution you at this point on the importance of keeping an open 
mind throughout the trial and making sure that you consider the evi- 
dence, and only the evidence, while you are reaching your verdict. It 
has been said that there are three sides to every case—the prosecu- 
tion’s side, the defendant’s side, and the truth. As the jury for this 
case, it is your responsibility to decide the truth. If there were noth- 
ing more to this case than what the Counsel for the Government 
contends in his opening statement, there would be no reason for any 
of us to be here now; your verdict would be obvious. But as you un- 
doubtedly know, a dispute in fact does exist. Due to this dispute in 
the evidence with what the State contends and what we the Defense 
contend for Mr. Oliver, we feel that you have to listen very closely 
to what Mr. Oliver testifies to under oath, and also to the testimony 
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under oath of the prosecution’s lone witness with any personal 
knowledge. We will help you reach your verdict here today, but you 
will have the final responsibility for determining the truth, and 
therefore we know you will want to listen very closely to the testi- 
mony of both sides before reaching your decision. We believe there 
will be other evidence supporting our contentions, and at the conclu- 
sion of the presentation of the evidence, the closing arguments of 
the Prosecution and of the Defense, and the charge of the Court, we 
will ask you to carefully consider what you have seen and heard and 
render your verdict accordingly. We are confident that, after listen- 
ing to the evidence presented by both the Prosecution and Mr. 
Oliver, you will render a fair and impartial decision as to whether the 
Prosecution has proved all elements of the events as they claim hap- 
pened, and that the verdict you reach will be fair and just. Thank 
you.” 


The content opening statement was designed to be roughly equal in length but 
revealing of the defense theory. It read as follows: 


“Your Honor.” PAUSE. “May it please the Court, Counsel, Ladies 
and Gentlemen of the jury. I want to remind you that what oppos- 
ing Counsel or myself may say in our opening statements is not evi- 
dence. It is only what we feel the evidence will prove. You folks 
must decide the case on the evidence presented, and there are a few 
facts in dispute. The defendant, Mr. Oliver, admits that the evidence 
may show that a car was taken from Kentucky and he was driving 
this car in Kansas. However, the evidence by Mr. Oliver’s testimony 
under oath, will show that Mr. Oliver had never been on the used 
car lot on the day in question nor had Mr. Oliver ever seen or talked 
to the salesman that the Prosecution alleges he did talk to and see. 
We feel that the evidence will show that Mr. Oliver first saw the car 
when a friend of his came to a motel in Murray, Kentucky, with the 
car and claimed that the car was his girl friend’s car. This friend of 
Mr. Oliver’s asked Mr. Oliver to accompany him to Colorado to look 
for a job, which Mr. Oliver did. Mr. Oliver and the friend went to 
Colorado and at this time Mr. Oliver’s friend had him drop him off 
in Colorado. The friend asked Mr. Oliver to take the car back to his 
girl friend in Kentucky. Mr. Oliver at that time proceeded to return 
to Kentucky. We also feel that the evidence will show that at no 
time did the defendant, Mr. Oliver, have any reason to believe that 
the car was a stolen vehicle. Due to this dispute in the evidence with 
what the Prosecution contends, and what we the Defense contend 
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for Mr. Oliver, we feel that you have to listen very closely to what 
Mr. Oliver testifies to, under oath, and also to the testimony under 
oath of the Prosecution’s lone witness who has any personal knowl- 
edge. We are confident, after listening to the evidence presented, 
that you will render a fair and impartial decision as to whether the 
Prosecution has proven all elements of the events as they claim they 
happened. Thank you.” 


Original vs. altered testimony. In the original version, reference was made by 
the highway patrolman to his discovery (after stopping the defendant for speed- 
ing) that the defendant was wanted for parole violation. Also, in the original 
version the defense attorney did not pursue during cross-examination the claim 
by the salesman that the defendant gave the salesman his (the defendant’s) 
parents’ phone number. In addition, the defense attorney did not query the 
highway patrolman about certain objects that might have been found in the car 
in the original version. All three of these were changed in the altered version so 
as to create some additional doubt about the defendant’s guilt. Specifically, 
reference to parole violation was deleted, the defense attorney got the salesman 
to admit that the person who stole the car had to look up the phone number 
that was given, and the highway patrolman was led to testify that a watch was 
found in the car bearing the initials of the person who, the defendant claimed, 
had loaned him the car. 


Dependent Measures 


After reading the full trial transcript, each person was given a questionnaire. 
The first question was, “If you were a member of the jury, would you vote that 
Ron Oliver, the defendant, is guilty as charged or not guilty?” Participants were 
asked to circle the word guilty or not-guilty. The second question asked partici- 
pants to indicate their confidence in their decision from “not at all confident” 
(1) to “very confident” (7). Thirteen additional questions followed, each on 7- 
point scales with endpoints labeled appropriately. These questions asked the 
participants to indicate: How confident they thought the car salesman was in 
his ability to identify the defendant; how the identification by the salesman 
influenced their decision (1 = very much made me believe that the defendant was 
guilty to 7 = very much made me believe the defendant was innocent); how the 
testimony of the patrolman influenced their decision (same scale as previous 
question); how the detective’s testimony influenced their decision (same scale as 
previous question); how the prosecutor’s opening statement influenced their 
decision (1 = made me favor a guilty vote to 7 = made me favor a not guilty 
vote); how the defense opening statement influenced their decision (same scale 
as previous question); how the prosecutor’s closing argument influenced their 
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decision (same scale as previous question); how the defense closing argument 
influenced their decision (same scale as previous question); which attorney was 
most effective (1 = attorney for government, 4 = equally effective, 7 = attorney 
for the defense); how the relative competence of the attorneys influenced their 
decision (1 = no influence, 7 = strong influence); how the judge’s instructions 
influenced their decision (1 = made me more likely to vote guilty, 7 = made me 
more likely to vote not guilty); and “‘Assume that the jury has convicted Ron 
Oliver. If you were the Judge, what kind of sentence would you give Ron 
Oliver?”’ (1 = maximum sentence allowed by law and 7 = minimum sentence 
allowed by law).° 

Following the completion of the dependent measures, participants were de- 
briefed and dismissed. 


Results 


An analysis of variance on the dichotomous guilty/not guilty variable yielded 
only a marginal main effect for the timing variable, F(2,279) = 2.51, p = .08. 
The percentages of guilty votes were 55%, 48%, and 39% for the delay, first op- 
portunity and initial conditions, respectively. Consistent with previous research 
(e.g., Kassin & Wrightsman, 1979; Pyszczynski et al., 1981; Pyszczynski & 
Wrightsman, 1981), we suspected that a more sensitive measure of jurors’ per- 
ceptions of the defendant’s guilt would be found in a composite measure com- 
bining each subjects’ guilty/not guilty judgment with his or her confidence in 
that judgment. This was done by multiplying the guilty (1.0) or not guilty (-1.0) 
score by the confidence score (from | = not at all confident to 7 = very confi- 
dent) for each subject. [We then added a constant of 7 to all scores to make all 
scores positive values.| This composite measure, therefore, distinguishes be- 
tween the subject who votes guilty without much confidence in that judgment 
and one who votes guilty with considerable confidence in that judgment. 

The composite measure yielded a significant main effect for the timing vari- 
able, F(2,279) = 2.95, p = 054, but no other main effects or interactions. An 
ANOVA on the confidence scores yielded no main effects or interactions. Im- 
portantly, the confidence scores yielded a main effect F-value of less than one, 
indicating that the composite score main effect was not attributable to differ- 
ences in confidence across conditions but rather due to the composite score 
being a more sensitive measure of subjects’ perceptions of guilt than was the 
dichotomous score. 

Means for the composite measure are shown in Table 1. As can be seen, the 
significance test does not allow a conclusion that the composite guilt measure is 


34 multiple-choice memory questionnaire also was administered. Performance exceeded 
90% in each condition with no difference between conditions. 
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Table } 


Means for Measures Showing Significant Main Effects on the Timing Variable 





Timing of opening statement 


Measure 
Initial First opportunity Delay 
*Composite measure of 
guilt T325 8.05 ap 9.06p 
*Perceived confidence of 
salesman (eyewitness) 4.74, 5.02ap 5.384 
**Influence of identification 
testimony 3.82, 3.4445 3.10, 
**Influence of defendant’s 
testimony 4.40, 4.36, 3.705 
**Influence of prosecutor’s 
opening statement 3.58, 3.194 3.11, 
**Influence of prosectuor’s 
closing statement 3.42, 3.41, 2.88p 
**Influence of defense | 
closing statement 4.89, 4.69, 4.21p 
**Which attorney was most 
effective 4.46, 4.04.5 3.674 





Note. Sample sizes are 96, 105, and 90 for initial, first opportunity, and delay 
conditions, respectively. Means within rows not sharing a common subscript 
differ at p < .05 using the Newman-Keuls method. 

*Higher numbers favor prosecution case. **Higher numbers favor defense case. 


lower in first opportunity conditions than in delay conditions. However, the 
initial (not legally allowed) condition produced a significantly lower composite 
measure of guilt than did the delay condition. 

Each of the remaining dependent variables were subjected to 3 (timing) X 2 
(original vs. altered version) X 2 (content vs. noncontent opening statement) 
ANOVAs.* Seven measures yielded main effects for the timing variable: per- 


4 correlation matrix among the dependent variables revealed that each measure was 
correlated significantly with at least one other measure. Because of the strong dependence 
patterns among the measures, a multivariate analysis of variance was conducted using 13 
dependent measures (not including the guilty/not guilty measure or the confidence in deci- 
sion measure). The result showed a main effect for the timing variable, F(2,263) = 6.21,p < 
.O1 but no other main or interaction effects. 
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ceived confidence of the salesman, F(2,279) = 3.34, p = .037; the extent to which 
the salesman’s identification influenced subject-jurors’ decisions, F(2,279) = 
4.35, p = 014; the perceived influence of the defendant’s testimony, F(2,279) = 
3.94, p = .020; the perceived influence of the prosecutor’s opening statement, 
F(2,279) = 3.27, p = .040; the perceived influence of the prosecutor’s closing 
statement, F(2,279) = 3.77, p = .024; the perceived influence of the defense 
attorney’s closing statement, F(2,279) = 4.02, p = .019; and perceptions of at- 
torney effectiveness, F(2,279) = 3.42, p = .021. The means for these main 
effects are shown in Table 1 along with the results of a Newman-Keuls analysis. 
Note that the ordering of means for these main effects favors the defense more 
in the initial condition than in the first-opportunity condition, which in turn is 
more favorable for the defense than the delay condition. In other wrods, there is 
no exception in these data to the rule of thumb that it is detrimental for the 
defense to delay its opening statement. Patterns of significance, using the New- 
man-Keuls method, show the initial conditions to be consistently favorable to 
the defense when compared to the delay conditions. In only one case was the 
initial condition significantly better for the defense than was the first-opportun- 
ity condition (i.e., on the question of the influence of the prosecutor’s opening 
statement). There were three questions for which the first-opportunity condi- 
tion was significantly different from the delay condition; these were the per- 
ceived influence of the defendant’s testimony, the perceived influence of the 
prosecutor’s closing statement, and the perceived influence of the defense attor- 
ney’s closing statement. 

Six of the eight measures in Table 1 yielded only main effects for the timing 
variable. Two of the measures, however, also yielded interactions. There was a 
Timing X Original vs. altered version interaction, F(2,279) = 3.11, p = .046, on 
the question of how the salesman’s identification influenced subject jurors’ 
decisions. This interaction was due to a pattern in which the altered version 
showed no difference between initial and first-opportunity conditions, both of 
which differed from the delay condition whereas the original version showed the 
initial condition to differ from the first-opportunity and delay conditions, the 
latter two not differing from each other. The other interaction was a three-way 
interaction of subject-jurors’ perceptions of the testimony of the defendant, 
F(2,279) = 3.49, p = .032. This interaction was due to one cell of the design 
being deviant from the typical pattern in which the defendant’s testimony is 
judged less favorably if the defense delayed its opening statement. The deviant 
cell was the delay/content defense/original version condition, for which the 
defendant was judged less harshly than in all other conditions. We have no 
compelling explanations for these two interactions and because the MANOVA 
on the 13 measures produced no interactions (see footnote 4), we suspect that 
these are due to the number of univariate ANOVAs conducted. 

Two other main effects surfaced. There was a main effect for original versus 
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altered version on the question about the judge’s instructions and the question 
about recommended sentence, Fs(1,279) = 10.04, and 3.90, ps = .002 and .049, 
respectively. The main effect on the judge’s instructions question was due to 
subject-jurors perceiving the judge’s instructions as making them more likely to 
find the defendant not guilty in the altered-version conditions (m = 4.33) than 
in the original-version conditions (m = 4.00). The main effect on recommended 
sentence was due to subject-jurors recommending a stronger sentence in the 
original-version conditions (m = 4.67) than in the altered-version conditions 
(m = 5.09). 


Discussion 


These findings clearly indicate that the timing of a defense attorney’s opening 
statement can influence perceptions of various aspects of a case. The timing 
variable influenced subject-jurors’ perceptions of the defendant’s guilt as weil as 
their perceptions of the identification testimony, the defendant’s testimony, the 
prosecutor’s opening statement, the prosecutor’s closing statement, the defense 
closing statement, and the effectiveness of the attorneys. For each of these meas- 
ures, it was disadvantageous for the defense to delay the defense opening state- 
ment. This was true regardless of whether the defense opening statement was a 
general, noncontent statement or whether it was a statement that laid out the 
defense attorney’s theory of the case. In addition, delaying the defense opening 
statement was disadvantageous to the defense under both versions of the case 
(i.e., both the original and altered versions). 

It was somewhat surprising that there were no effects for the content versus 
noncontent opening-statement variable. Previous research has shown that the 
strength of an opening statement affects subject-jurors’ perceptions of guilt (see 
Pyszczynski & Wrightsman, 1981). However, that research operationalized the 
strong versus weak opening statements in terms of the length of the statement, 
which Pyszczynski and Wrightsman called extensive versus brief opening state- 
ments. In the current study, the length of the content and noncontent opening 
statements was designed to be roughly equal. Perhaps it is not so much what is 
said but how much is said. In any case, the fact that the timing variable had the 
same impact regardless of whether the opening statement was of the content or 
noncontent form bears on one of Jeans’ (1975) reasons for delaying the defense 
opening statement. Specifically, Jeans argued that if the defense takes its first 
opportunity at an opening statement, the prosecution can take advantage of the 
defense theory as outlined in the opening statement. Although Jeans’ argument 
may be true, the current data show that it may be better to take the first oppor- 
tunity at an opening statement and not reveal the defense theory than to delay 
and present the defense theory. In other words, we suggest that the defense 
theory will come across to jurors during the defense’s evidence presentation and 
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closing arguments and that the opening statement primarily serves the function 
of priming a general schema of innocence in the minds of the jury. 

Jeans (1975) also argued that the defense opening statement would be more 
impactful if it immediately preceded the defense evidence because of the con- 
tinuity it accords the defense attorney’s case presentation. We suggested, how- 
ever, that there may be at least as much gain to be achieved from the defense 
taking its first opportunity because it would break up the prosecutor’s con- 
tinuity between opening statement and evidence presentation. The pattern of 
the data has bearing on the continuity hypothesis. In the initial condition, the 
prosecutor’s continuity is not broken whereas the defense’s continuity is broken; 
in the first-opportunity condition, both attorneys’ continuity is broken; and in 
the delay condition, neither attorneys’ continuity is broken. Thus, the con- 
tinuity hypothesis would predict that the least favorable case for the defense 
would occur in the initial condition. If anything, the reverse pattern occurred. 
Thus, the observed effect of the timing variable appears to not be attributable 
to the continuity explanation. 

Why would the condition in which the defense opening statement preceded 
the prosecution opening statement (immediate condition) be more favorable to 
the defense than when the defense opening statement directly follows the prose- 
cution opening statement (first-opportunity condition)? In both cases the de- 
fense opening statement precedes the presentation of any evidence. We suggest 
that this primacy effect is best characterized as “‘schema competition.” Note, 
for example, that the immediate condition was significantly different from the 
first-opportunity condition for only one measure, namely, the perceived influ- 
ence of the prosecutor’s opening statement. In other words, we suggest that the 
difference between immediate and first-opportunity conditions is due to a 
primacy effect in schema competition whereas the difference between the first- 
opportunity condition and the delay condition is due to the fact that when the 
prosecution evidence is presented there are two schemata instantiated in the 
first-opportunity condition but only one (guilt) schema instantiated in the 
delay condition. 

We cast our original predictions and posterior explanations in terms of 
schemata and schemata competition rather than primacy effects for two rea- 
sons. First, the term primacy is a generic label that seems to do little more than 
redescribe an effect. Theory and data on primacy versus recency did not allow 
us to predict the results, albeit we can now describe the results as primacy ef- 
fects. The schema instantiation hypothesis, however, clearly predicted the pri- 
macy direction for the data. In addition, previous research indicates that open- 
ing statements have a schema-instantiation quality in that they have been shown 
to produce errors of commission in recall (Pyszczynski, Greenberg, & Wrights- 
man, 1981), a criterion generally applied to the schema concept (Bartlett, 1932; 
Fiske & Taylor, 1984). 
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In summary, we uncovered no evidence that would argue for defense attor- 
neys to delay their opening statements. When differences emerged, these differ- 
ences always favored the defense taking its first opportunity. In addition, the 
results indicate that the traditional order, which places the prosecutor’s opening 
statement at the beginning of the trial, advantages the prosecution case. Never- 
theless, there are some reasons to be cautious in our conclusions. Our manipula- 
tion of trial testimony (i.e., the original vs. altered variable), which was designed 
to aid generalization by sampling two levels of perceived guilt, had less impact 
than we had hoped. The effects of this manipulation primarily were on recom- 
mended sentence. Guilty votes were 50% for the original version and 45% for 
the altered version. Perhaps an inbalanced case, such as 80% guilty votes or 20% 
guilty votes, would show some different effects for the timing variable. We 
suspect, however, that the effects demonstrated herein would be, at most, 
merely attenuated by imbalanced cases. In other words, we see no reason to ex- 
pect a reversal of the timing effect due to changes in the balance of evidence. It 
might also be the case that these effects would be qualified by the introduction 
of recesses at various points in the trial. Generally, the party presenting first has 
an advantage if no appreciable time passes prior to the second party’s presenta- 
tion; the party presenting second has the advantage if time passes between the 
two presentations (Miller & Campbell, 1959). This suggests, for example, that 
the defense might fare even better by triggering a recess after the prosecutor’s 
opening statement and giving the defense opening statement after the recess and 
just prior to the prosecutor’s evidence presentation. 

Finally, there are the possibilities that an audio-visual or live trial presenta- 
tion would have produced different results than that obtained via the written 
format and that interacting juries would have overridden the pre-deliberation 
effects that were obtained in this study. Thus, we remain cautious in claiming 
that the defense case is made stronger by early rather than later presentations of 
its opening statement. Nevertheless, we see no reason for these other factors 
(e.g., mode of presentation, deliberation) to reverse the effects observed, albeit 
they might attentuate these effects. 


References 


Bartlett, F. (1932). A study in experimental and social psychology. New York: 
Cambridge University Press. 

Bower, G. H. (1976). Experiments on story understanding and recall. Quarterly 
Journal of Experimental Psychology, 28, 511-534. 

Cantor, N., & Mischel, W. (1977). Traits as prototypes: Effects on recognition 
memory. Journal of Personality and Social Psychology, 35, 38-48. 

Cohen, D. (1970). How to win criminal cases by establishing reasonable doubt. 
Englewood Cliffs, NJ: Executive Book Co. 


772 WELLS, WRIGHTSMAN, AND MIENE 


Crittenden, R. (1961). The opening statement. In N. Cohen (Ed.), Criminal law 
seminar, Brooklyn, NY: Central Book Co. 

Fiske, S. T., & Taylor, S. E. (1984). Social cognition. Reading, MA: Addison- 
Wesley Publishing Co. 

Howard, J. W., & Rothbart, M. (1980). Social categorization and memory for 
ingroup and outgroup behavior. Journal of Personality and Social Psychology, 
38, 301-310. 

Jeans, J. W. (1975). Trial advocacy. St. Paul. MN: West Publishing Co. 

Kassin, S., & Wrightsman, L. S. (1979). On the requirements of proof: The tim- 
ing of judicial instruction and mock juror verdicts. Journal of Personality and 
Social Psychology, 37, 1877-1887. 

Kintsch, W., Mandel, T. S., & Kozminsky, E. (1977). Summarizing scrambled 
stories. Memory & Cognition, 5,547-552. 

Lana, R. E. (1972). Persuasion and the law: A constitutional issue. American 
Psychologist, 27,901. 

Marshall, R. T. (1973). The telling opening statement. The Practical Lawyer, 19, 
27-35. 

Miller, N., & Campbell, D. (1959). Recency and primacy in persuasion as a func- 
tion of the timing of speeches and measurements. Journal of Abnormal and 
Social Psychology, 59, 1-9. 

Nizer, L. (1961). My life in court. New York: Pyramid. 

Pyszczynski, T., Greenberg, J., Mack, D., & Wrightsman, L. (1981). Opening 
statements in a jury trial: The effects of promising more than the evidence 
can show. Journal of Applied Social Psychology, 11, 434-444. 

Pyszczynski, T., & Wrightsman, L.(1981). The effects of opening statements on 
mock jurors’ verdicts in a simulated criminal trial. Journal of Applied Social 
Psychology, 11, 301-313. 

Ross, L., Lepper, M. R., & Hubbard, M. (1975). Perseverance in self-perception 
and social perception: Biased attribution processes in the debriefing paradigm. 
Journal of Personality and Social Psychology, 32, 880-892. 

Thibaut, J., & Walker, L. (1975). Procedural justice: A psychological analysis. 
Hillsdale, NJ: Erlbaum. 

Wyer, R. S., Jr., Srull, T. K., Gordon, S. E., & Hartwick, J. (1982). Effects of 
processing objectives on the recall of prose material. Journal of Personality 
and Social Psychology, 43, 674-688. 


